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Amendments to Disciplinary Rule 8.4
Open For Debate

O

n November 1, 2013, the
Oregon State Bar, through
a vote of the House of Delegates, proposed an amendment to a Rule of Professional Conduct, RPC 8.4., which added
to the list of activities
deemed “professional
misconduct” a lawyer’s
engaging, in the course
of representing a client,
“in conduct that knowingly manifests bias or
prejudice based upon
Dan Schanz
race, color, national origin, religion, age, sex, gender identity,
gender expression, sexual orientation,
marital status, disability or socioeconomic
status.”1
I learned about the proposed amendment from a concerned plaintiff’s lawyer,
just days before it was to be voted upon
by the House of Delegates at its Annual
Meeting. I was surprised at the number
of other members of the Bar who, like
myself, were unaware that the proposed
amendment was to be voted upon. The
Bar performs a valuable service in posting
on its website information about issues
impacting members, including proposed
changes to disciplinary rules.2 Unfortu-

nately, many of us do not take the time
to review this information.
At the House of Delegates Annual
Meeting in November 2013, there was
spirited debate both for and against the
amendment to RPC 8.4.3 Ultimately, the
amendment was passed by a majority
vote of the Delegates present.
The Rule was then presented to the
Oregon Supreme Court. According to the
information on the OSB website, during
a public meeting on December 3, 2013,
there were concerns expressed by the
Court that the amendment to RPC 8.4,
as drafted, “would impermissibly restrict
the speech of OSB members” and that the
rule would be violated “by any manifestation of bias, even the mere expression
of opinion, without a requirement that
there be an adverse impact therefrom.”4
There were other concerns with the Rule
that were also raised on behalf of the
Court.5
After the public meeting with the
Supreme Court, the Board of Governors
decided to convene a special committee—the RPC 8.4 Drafting Committee—to
develop a revised amendment with the
intent to satisfy the concerns with adopting the Rule as proposed. In June 2014,
the Committee released its report with

revised proposed language amending
RPC 8.4, providing that:
(a) It is professional misconduct
for a lawyer to—
...
(7) in the course of representing a client, knowingly
intimidate or harass a person because of that person’s
race, color, national origin,
religion, age, sex, gender
identity, gender expression,
sexual orientation, marital
status or disability.
(c) Notwithstanding paragraph
(a)(7), a lawyer shall not be
prohibited from engaging in legitimate advocacy with respect
to the bases set forth therein.6
This new proposal has been presented to the Board of Governors, and
will be sent to the House of Delegates
Annual Meeting for a vote on November
7, 2014. If it is passed by a majority of
the Delegates, it will again be presented
to the Supreme Court.
As members of the Bar and OADC,
we need to be aware of—and actively
participate in—the debate of proposals
Continued on next page

2

The Verdict

TM

■

2014–Issue 3

▼
President’s Message
continued from page 2

by the OSB that will directly impact our
practices, discipline issues, and constitutional rights. I suspect that all of us would
agree that no one should be intimidated
or harassed based upon the categories
listed in the proposed amendment to
RPC 8.4. However, in considering this
new category of misconduct, there are a
number of questions as to how the Rule
could impact our practices and whether
it is ultimately necessary.
What would it mean to “intimidate
or harass” a person under the revised
language of the Rule? These terms
could be problematic, because many of
us routinely send demand letters,7 file
pleadings, and depose and cross-examine
individuals—all in a sanctioned adversarial setting. (The classic role of legal
advocacy, of course, is to represent the
interests of those whose viewpoints are
socially unpopular or even abhorrent to
societal norms. Moreover, the individuals
who hold those viewpoints are entitled
to effective legal representation and to
the protection of their First Amendment
Constitutional Rights. Any disciplinary
rule which subjects the legal profession
to censor because of the content of expression, whether made on their own
behalf or on behalf of their clients, chills
the availability of legal representation.)
Further, how would it be determined
if the claimed intimidation or harassment
was because of one of the protected
categories? If someone feels intimidated
or harassed, could they claim, without
more, that this provision is violated? How
would one prove that their actions were
not motivated by conduct toward one of
the protected categories?
Is this new rule necessary? Is there
a problem within our Bar of members
intimidating and harassing people
based upon the categories inserted in
the amendment? Do we not have dis-

ciplinary rules that would address that
behavior? Rule 8.4 already provides
that “it is professional misconduct for
a lawyer to commit a criminal act that
reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer in
other respects.” The criminal code covers a variety of crimes of intimidation
and harassment based upon race, color,
national origin and sexual orientation.8
Subsection (4) of the current version of
8.4 also precludes conduct that is prejudicial to the administration of justice. Is
the conduct addressed by the proposed
amendment prejudicial to the administration of justice?
Similarly, RPC 4.4(a) already provides
that “[i]n representing a client or the
lawyer’s own interests, a lawyer shall
not use means that have no substantial
purpose other than to embarrass, delay,
harass or burden a third person . . . . ”
What conduct does the new proposed

amendment to RPC 8.4 allow the Bar to
discipline that it cannot discipline under
the current rules?
Finally, Subsection (c) of the proposed RPC 8.4 amendment contains a “legitimate advocacy” exception to the prohibitions listed within Section (7) of the
Rule. Under what circumstances could
intimidation and harassment constitute
“legitimate advocacy”? No one wants to
be intimidated or harassed.9 If this Rule
is necessary, should it apply to everyone
and simply preclude any conduct that has
no substantial purpose other than to intimidate or harass a person? (As we know,
what is “legitimate” depends on one’s
subjective view of what are appropriate
societal values; values not all of which
will be shared by every member of the
public. In other words, the application of
the Rule could be subject to the tyranny
of the majority belief system; a concept
that is antithetical to the opportunity
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for effective advocacy and the role of
attorneys on behalf of persons or groups
holding minority beliefs.)
We all should appreciate the wisdom and restraint of our Supreme Court
in requiring closer scrutiny of both the
advisability and language of the earlier
proposed amendment to RPC 8.4. But
while the latest version may avoid some
constitutional issues created by the
earlier language, it raises a number of
issues, which still need to be thoroughly
debated. The more members of OADC
who are willing to share their insights
and comments, either for, against, or
for a modified version of the proposed
amendment, the better the end result
will be for all members of the Bar.
If you wish to provide input, contact
your Board of Governors member or a
member of the House of Delegates in
your region. Both can be found on the
Bar’s website under Member Groups.10

Endnotes
1. The full text of Rule of Professional
Conduct 8.4 (“Misconduct”) is as follows with the proposed amendment
as of November 1, 2013 in bold:

prejudicial to the administration of justice;
(5) state or imply an ability to
influence improperly a government agency or official or to
achieve results by means that
violate these Rules or other
law; [or]
(6) knowingly assist a judge or
judicial officer in conduct that
is a violation of applicable rules
of judicial conduct or other
law[.]; or
(7) in the course of representing a client, engage
in conduct that knowingly
manifests bias or prejudice
based upon race, color, national origin, religion, age,
sex, gender identity, gender
expression, sexual orientation, marital status, disability or socioeconomic status.

(a) It is professional misconduct for a lawyer to:
(1) violate the Rules of Professional Conduct, knowingly
assist or induce another to do
so, or do so through the acts of
another;
(2) commit a criminal act that
reflects adversely on the lawyer’s honesty, trustworthiness
or fitness as a lawyer in other
respects;
(3) engage in conduct involving dishonesty, fraud, deceit or
misrepresentation that reflects
adversely on the lawyer’s fitness
to practice law;
(4) engage in conduct that is

...
(c) Notwithstanding paragraph
(a)(7), a lawyer shall not be
prohibited from engaging in legitimate advocacy with respect
to the bases set forth therein,
or from declining, accepting, or
withdrawing from representation of a client in accordance
with Rule 1.16.
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3.

4.

5.

There are official court reporters at
the House of Delegates annual meetings creating a record. A transcript of
the debate is available free of charge
from the OSB.
See Report of the Oregon State
Bar Board of Governors RPC 8.4
Drafting Committee, June 2014,
Pg. 2 (http://bog11.homestead.com/
RPC/2014.06.27.Report.pdf)
Staff counsel for the Oregon Supreme Court prepared a memo to
the OSB setting forth a number of
issues regarding the language of
the proposed amendment, found at
http://bog11.homestead.com/RPC/

6.

Homepage.pdf (click the link titled
“Supreme Court Comment on 8.4
Proposal (12.20.2013).”)
See Report of the Oregon State
Bar Board of Governors RPC 8.4
Drafting Committee, June 2014,
Pg. 2 (http://bog11.homestead.com/
RPC/2014.06.27.Report.pdf).
We currently have an absolute privilege with regard to statements made
within a judicial proceeding, including demand letters. See e.g. Ghard v.
Galton, 277 Or 109 (1977) (upholding
an attorney’s absolute privilege to assert in a demand letter that plaintiff
was previously involved in a fatal ac-

cident while in “a drunken stupor”).
8.

See ORS 166.065 and ORS 166.155.

9.

The latest amendment removes from
the protected class “socioeconomic
status” and removes language con-

Trust
7.

tained in the previous proposed
amendment that “a lawyer shall
not be prohibited from declining,
accepting or withdrawing from representation of a client in accordance
with Rule 1.6.”

10. If you do not know what region you
belong to, a Region map is found
under “Member Groups” and the
tab “BOG Home.”
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One Occurrence or More? Determining
Multiple Occurrence/Accident Limits in
Liability Policies
Justin M. Thorp, Bodyfelt Mount LLP

M

ultiple occurrence or accident limits under a single
liability insurance policy are
sometimes sought in cases
involving multiple torts,
tortfeasors, or claimants. The availability
of multiple limits has been frequently
litigated in other jurisdictions, and the
Oregon Supreme Court
recently addressed the
issue in Wright v. Turner,1 adopting the “cause
theory” for determining the number of accidents or occurrences.
Justin M. Thorp
This article discusses
how typical liability policy language bears
on the number of occurrence or accident
limits, how cases from other jurisdictions
have addressed the issue, and how Wright
v. Turner impacts that issue in Oregon.

peated exposure to the same conditions.”
Thus, cases determining whether multiple
“accident” limits or “occurrence” limits
are available sometimes use those terms
interchangeably.2
CGL and auto policies generally
contemplate that multiple people may
be injured by a single accident or occurrence. The standard CGL “Limits of Insurance” states that the policy’s occurrence
limit applies regardless of the number
of persons making claims. Auto policies
typically include “per person” limits as
well as “per accident” limits, implying
that a single “accident” can injure more
than one person. Similarly, Oregon’s UM/
UIM statute requires UM/UIM coverage to
contain a “per accident” limit that applies
to “all damages because of bodily injury
sustained by two or more persons as the
result of any one accident.”3

Insurance Policy Language
Commercial general liability and
automobile policies typically include
“per occurrence” or “per accident” limits of liability, among other limits. For
purposes of determining policy limits,
there is little to distinguish between the
terms “accident” and “occurrence.” The
CGL definition of “occurrence” includes
the word “accident,” and both kinds of
policies typically define “occurrence” or
“accident” to include “continuous or re-

Cases Determining Number of Occurrence or Accident Limits
To refine whether a loss implicates
multiple occurrence or accident limits,
most jurisdictions apply the “cause theory.” Under this theory, there is a single
occurrence or accident if the injuries are
alleged to have been caused by a single
action or course of conduct. Cases applying the “cause theory” have generally
taken a broad view of “accident” or “occurrence” and have applied a single limit

of liability in the following circumstances:
• A dog attack on multiple
victims;4
• A daycare worker sexually
abused multiple victims over
several years;5
• Injuries to 150 patients
caused by contamination of
surgical instruments;6 and
• Collisions between multiple
vehicles and/or pedestrians.7
Even under the “cause theory,” outcomes are fact-dependent and sometimes
inconsistent. For example, a bar patron
shooting two other patrons was held to
constitute two separate “occurrences”
under the bar owner’s insurance policy in
Koikos v. Travelers Ins. Co.8 By contrast,
a shooting spree with multiple victims at
several locations was held to constitute a
single “occurrence” under the insurance
policy of the shooter’s parents in Donegal Mutual Ins. Co. v. Baumhammers.9
Donegal distinguished Koikos as improperly determining the number of “causes”
based on the conduct of the third-party
tortfeasor (i.e., the shooter). Rather, Donegal focused on whether the insured’s
allegedly negligent conduct—failing to
provide security or negligent entrustment—constituted a single “cause” of
injury.10
A majority of jurisdictions apply
the “cause theory,” but there are other
Continued on next page
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multiple occurence/accident limits
continued from page 6

approaches. Some apply the “effects
theory” under which there is a separate
“accident” or “occurrence” for each injured person.11 Finally, some jurisdictions
apply the “event theory,” focusing on the
number of liability-triggering events.12
Wright v. Turner
The Oregon Supreme Court recently
adopted the “cause” approach, at least as
to UM/UIM coverage, in Wright v. Turner.13
In Wright, an automobile passenger was
injured when the truck in which she was
riding was struck by two other cars in
quick succession. The record was not
precise as to how much time passed between the two collisions, but the truck in
which the plantiff was riding came to a
stop after the first collision, and the driver
exited the truck—while plaintiff remained
inside—to check on the driver of the other
vehicle. The driver then returned to the
truck before the second collision, which
occurred while the driver was outside
the vehicle.14 The trial court held that
plaintiff was entitled to separate UM/UIM
limits for each collision, and the Court of
Appeals reversed.15 It held that a single
“per accident” limit applied as a matter
of law, relying on a California case granting summary judgment on similar facts.16
The Supreme Court reversed and remanded for trial on the issue of the number of accident limits. The Supreme Court
largely agreed with the Court of Appeals’
analytical approach, which it characterized as the “cause theory.”17 However,
it disagreed with the Court of Appeals’
application to the facts at hand. It explained that, because the terms of UM/
UIM coverage are required by statute, the
construction of “accident” is determined
by the legislature’s intent at the time the
statute was enacted.18 Therefore, the
Court of Appeals’ consideration of cases
decided after the statute’s enactment in
1951 was mistaken.19

Based on its examination of the statutory language and cases decided prior to
1951, the Supreme Court concluded:
[T]he legislature intended that
a factfinder consider the particular facts of each case and
determine whether a person’s
injuries were incurred in one
uninterrupted event, happening, or occurrence or whether
an initial event, happening, or
occurrence was interrupted in
some way—such as by time or
different causal act—permitting a factfinder to conclude
that there was more than one
. . . “accident.” . . . Whether the
circumstances in a particular
case establish more than one
“accident” ordinarily will be a
question of fact.20
Applying that standard, the Court
held that plaintiff had presented facts
from which a factfinder could conclude
that plaintiff was injured by multiple
“accidents.”21
Conclusion
Although it is a UM/UIM case, Wright
should have broader application, especially as it cited non-UM/UIM cases in support of its adoption of the “cause theory.”
Practitioners can take away the following:
1. The number of occurrence or accident limits can generally be determined
by application of the “cause theory,” specifically whether injuries were incurred in
one uninterrupted event or whether an
initial event was interrupted in some way;
2. The number of limits will ordinarily
be an issue of fact rather than an issue
of law; and
3. With respect to the number of
limits for UM/UIM coverage, cases from
the last 60 years do not matter. (Fortunately for those on the insurer side, this
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last point should be limited to UM/UIM
coverage, and should not apply to liability
policies whose language is not statutory.)
Endnotes
1.

354 Or 815 (2014).

2.

See, e.g., Washington v. McCauley, 62
So3d 173, 180-82 (La App 2011).

3.

ORS 742.504(7)(a).

4.

Maddox v. Fla. Farm Bureau Gen., 129
So3d 1179 (Fla App 2014).

5.

Washoe County v. Transcontinental
Ins. Co., 878 P2d 306, 308 (Nev 1994).

6.

Mitsui Sumitomo Ins. Co. v. Automatic
Elevator Co., 2011 WL 4103752 (MD
NC 2011).

7.

Walker v. Allstate Ins. Co., 2006 WL
1044239 (Mich App 2006); Whetstone
v. Dixon, 616 So2d 764, 773-74 (La
App 1993).

8.

849 So2d 263 (Fla 2003).

9.

938 A2d 286, 295-96 (Pa 2007).

10. Id.
11. See Anchor Casualty Co. v. McCaleb,
178 F2d 322 (5th Cir 1949) (separate
“occurrence” for each person whose
property was damaged by oil well
explosion).
12. See Stonewall Ins. Co. v. Asbestos
Claims Management Corp., 73 F3d
1178, 1213 (2nd Cir 1995) (each installation of asbestos-containing product
constitutes separate “occurrence”).
13. 354 Or 815 (2014).
14. 354 Or at 818.
15. 253 Or App 18 (2012).
16. Id., 253 Or App at 34-36 (citing United
Servs. Auto Ass’n v. Baggett, 258
Cal Rptr 52 (Cal App 1989)).
17. 354 Or at 826.
18. Id. at 821.
19. Id. at 830.
20. Id. at 831.
21. Id.
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The Master of the Offer: Utilizing Liability
Disclaimers in Orcp 54 E Offers of Judgment
Chris Parker, Davis Rothwell Earle & Xóchihua PC

T

he offer of judgment rule,

unpaid PIP and UIM benefits for a surgery.

ORCP 54 E, is a potentially

The defendant insurer made an ORCP 54

powerful tool for mitigating

E offer of judgment for the full amount of

attorney fee exposure,1 and

the PIP benefits. The offer was expressly

is particularly useful in cases

limited to the PIP benefits and stated the

involving minimal actual damages.2 An

UIM claim would endure.6 After accept-

early offer of judgment for the amount

ing the offer, the plaintiff argued (and

of the actual damages, plus reason-

the trial court agreed) that since the ne-

able attorney fees incurred to date,

cessity of the surgery was at issue on the

will often be difficult

PIP claim, the accepted offer of judgment

(if not impossible) for

precluded defendant from relitigating

the plaintiff to improve

that same issue on the UIM claim.7

upon at trial. Offers of

The Court of Appeals reversed. It be-

judgment should also

gan by noting that an offer of judgment is

be considered in commercial disputes where
Chris Parker

liability is likely but

damages are disputed.
Still, an offer of judgment, if accepted, results in entry of judgment against
the defendant. For many defendants,
entry of an adverse judgment is undesirable because it might later be deemed
a judicial determination that the defendant’s conduct was improper. To mitigate
this concern, defendants should consider
including a disclaimer of liability within
the offer. Cautious litigants may wonder
whether such a disclaimer impacts the
validity of the offer of judgment.

disclaimers. The rule states only that the
defendant must “offer to allow judgment
to be entered against” it “for the sum”
or “to the effect therein specified.”3 The
Oregon Supreme Court has recognized
that “the nature and content of offers of
compromise are unrestricted[,]” and the
words “‘to the effect therein specified’
are broad[.]”4 Since the plain language
is broad and unrestrictive, to insert a
requirement that the defendant refrain
from disclaiming liability would arguably
violate the mandate of ORS 174.010 “not
to insert what has been omitted” from
a statute.

“an agreement between the parties and
is ‘in the nature of a contract, approved
by the court.’”8 The Court then observed
the “accepted principle that ORCP 54 E
permits a defendant to define the terms
of an offer of judgment[.]”9 Since the
offer stated it did not apply to the UIM
claim, the defendant was entitled to litigate that claim.10 The Miller decision is
in line with the hornbook rule of contract
law that the offeror is the “master of the
offer.”11 The defendant, as the master of
its offer, should be entitled to include a
liability disclaimer within the offer.
Federal Case Law

The Court of Appeals recently ap-

Case law interpreting FRCP 68—the

ORCP 54 E Permits Defendants to

plied this plain meaning approach to

federal analogue to ORCP 54 E—supports

Define Their Offers

ORCP 54 E in Miller v. Am. Family Mut.

the viability of liability disclaimers in of-

Ins. Co.,5 a case involving a dispute over

fers of judgment.12 For example, in Fisher

ORCP 54 E does not mention liability

Continued on next page
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v. Kelly,13 the Seventh Circuit addressed an
offer of judgment containing a liability
disclaimer in the context of a Section
1983 claim. The plaintiff accepted the
offer and requested her attorney fees
as the “prevailing party.” The District
Court denied plaintiff’s request, and the
Seventh Circuit affirmed, holding the
plaintiff was not a “prevailing party”
based, in part, on the liability disclaimer.14
Mite v. Falstaff Brewing Corp.15 is also
helpful. There, the defendant served an
offer of judgment disclaiming liability,
and the plaintiff moved to strike the offer as insufficient. The district court held
the offer of judgment was sufficient.16

This is particularly true when the defen-

12. Oregon courts regularly look to

dant risks issue preclusion arguments by
future claimants.22 With this safeguard

federal case law interpreting federal

in place, offers of judgment may be
utilized more effectively to encourage
settlement and mitigate attorney fee
exposure.

rules. See, e.g., Fisher v. Bowman, 97

Endnotes
1. ORCP 54 provides that a party may,
up to 14 days before trial, offer to
allow judgment to be taken against
it for a particular sum, inclusive or
exclusive of attorney fees. If the offer is accepted, judgment is entered
per the offer. ORCP 54 E(1). If the
offer is rejected, the case proceeds
to trial. If the claimant fails to re-

The Mite Court based its decision on
the United States Supreme Court case
of Delta Air Lines v. August,17 in which
the Supreme Court addressed an offer
of judgment containing a similar liability
disclaimer and decided the case “without any hint the offer was insufficient
for Rule 68 purposes.”18 One federal
court characterized liability disclaimers
as “a common practice with Rule 68 offers.”19 Some courts have even held that
a rejected offer of judgment for the full
relief demanded by the plaintiff moots
the case, regardless of whether the offer
disclaims liability.20
While it seems virtually undisputed
that offers of judgment may disclaim liability, such a disclaimer might, in certain
cases, impact a later determination of
whether the plaintiff improved upon a
rejected offer.21 However, in a typical
case involving only monetary relief, a
liability disclaimer is not likely to impact
this determination.
Conclusion
Defendants, as the masters of their
offers, should consider including liability
disclaimers in their offers of judgment.

2.

cover more than the amount of the
offer, the claimant is not entitled to
its post-offer attorney fees or costs.
ORCP 54 E(3).
For example, the Oregon consumer
protection laws permit recovery of
attorney fees, plus a small civil pen-

alty, for violations often involving
minimal (or no) actual damages.
See, e.g., ORS 646.638 (Unlawful
Trade Practices Act); ORS 646.641
(Fair Debt Collection Practices Act).
3. ORCP 54 E(1).
4. For Counsel, Inc. v. Nw. Web Co., 329
Or 246, 253 (1999).
5. 262 Or App 730 (2014).
6. Id. at 733 (quoting the defendant’s
offer of judgment).
7. Id. at 733-34.
8. Id. at 737 (citing Nieminen v. Pitzer,
281 Or 53, 57 [1978]).
9. Id. at 738.
10. Id. at 740-41.
11. Hollywood Fantasy Corp. v. Gabor,
151 F3d 203, 210 (5th Cir 1998)
(quoting 1 Farnsworth on Contracts,
§ 3.13, at 229 [1990]).
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rules substantially similar to Oregon
Or App 357, 360 (1989); State ex rel.
Zidell v. Jones, 301 Or 79, 89, (1986).
13. 105 F3d 350, 352 n1 (7th Cir 1997)
(quoting defendant’s offer of judgment).
14. Id. at 353-54.
15. 106 FRD 434 (ND Ill 1985).
16. Id. at 435.
17. 450 US 346, 101 S Ct 1146 (1981).
18. Mite, 106 FRD at 435.
19. Aynes v. Space Guard Prods., 201 FRD
445, 450 (SD Ind 2001).
20. See, e.g., McCauley v. Trans Union,
L.L.C., 402 F3d 340, 341 (2d Cir
2005) (Defendant’s “unwillingness
to admit liability is insufficient,
standing alone, to make this case
a live controversy.”); Chathas v. Local 134 IBEW, 233 F3d 508, 512 (7th
Cir 2000) (“A winning party cannot
appeal merely because the court
that gave him his victory did not say
things that he would have liked to
hear, such as that his opponent is a
lawbreaker.”).
21. See, e.g., Lish v. Harper’s Magazine
Found., 148 FRD 516, 519-20 (SDNY
1993) (judgment in plaintiff’s favor
for $0 on copyright claim deemed
more favorable than $250 offer
of judgment disclaiming liability
because vindication of plaintiff’s
copyright was more favorable than
the nominal money offer).
22. The recent Miller decision expressly
left open the possibility of issue preclusion in a subsequent case based
on an accepted offer of judgment.
Miller, 262 Or App at 742 n 7.
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The Sony Data Breach Decision:
Does It Matter?
Kyle Sturm, Ball Janik LLP

I

n Zurich Amer. Ins. Co. v.
Sony Corp., 1 a New York
trial court, in a much anticipated decision, held that
Sony’s liability insurer was
not obligated to defend
Sony in various lawsuits resulting from
the massive 2011 PlayStation data breach.
Although much has been written on this
decision, little attention has been paid
to whether the decision will have any
significant impact on coverage for future
data breaches.
Coverage B of a CGL Policy
Data breaches are a real and increasing concern for many businesses and
their insurers. Indeed,
the average cost associated with a single data
breach in the United
States exceeds five million dollars. 2 Following a data breach, sigKyle Sturm
nificant hard costs are
spent pursuing a forensic investigation
to determine what happened, how it
happened, and what information was
stolen, as well as notifying all potentially
affected customers. Many businesses,
like Sony, also have extraordinary litigation expenses.
At its time, the Sony PlayStation data
breach (resulting in over 65 class action

lawsuits), was the largest of record. Since
then, however, it has been eclipsed by the
very public data breach at Target, which
triggered over 70 class action lawsuits.3
Following such breaches, businesses
often look to their commercial general
liability (“CGL”) policies under Coverage
B for “personal and advertising injury,”
which is defined to include “oral or written publication, in any matter, of material
that violates a person’s right of privacy.”
Many times, insurers seek to avoid coverage for these claims by arguing that there
has been no “publication” that violates
a “right of privacy.”
Sony Data Breach
Following the data breach at Sony,
in which hackers breached Sony’s PlayStation network and stole personal and
financial information of more than 100
million customers, 65 class action lawsuits
were filed against Sony. These class action lawsuits were ultimately consolidated in multidistrict litigation. In large
part, it was alleged that Sony had insufficient cybersecurity protocols and was
negligent in permitting hackers to access
the claimants’ personal and financial
information, which in turn resulted in a
loss of privacy. These suits were tendered
to Sony’s CGL carriers.
The CGL carriers, including Zurich,
denied coverage and filed a declaratory

judgment action in New York. Zurich
argued that there was no “publication”
by Sony, and therefore, no coverage
was available for the underlying suits.
The trial court rejected this argument,
holding that at that moment when the
hackers broke into Sony’s network, there
was a “publication” as a matter of law.
The trial court judge analogized Sony’s
network to Pandora’s Box, holding that
“[o]nce it is opened, it doesn’t matter
who does what with it. It is out there.”4
Zurich next argued that even though
the “publication” requirement was
satisfied, Sony did not itself publish the
personal and financial information of its
customers. Therefore, because Sony did
not execute the “publication,” the policies did not afford coverage. In response,
Sony argued that the term “in any manner” meant “publication” by anyone, and
that the insured did not need to be the
party responsible for “publication.” The
trial court agreed with Zurich, ultimately
finding that the “publication” was not
“conducted or perpetrated by the policyholder,” and as a result, Zurich did not
have any duty to defend the underlying
lawsuits.
The trial court concluded that term
“in any manner” does not modify the
meaning of the word “publication.”
Rather, “in any manner” expands on the
potential mediums of “publication,”
Continued on next page
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continued from page 10

including (as in this case) by electronic
means. Therefore, because the “publication” was not conducted by Sony (a
requirement not expressly found in the
CGL policies at issue), the trial court held
that there was no coverage for “personal
or advertising injury” under Coverage B
of the policies.
It is no surprise that Sony has appealed the ruling. In its pre-argument
statement, Sony highlighted the fact
that the CGL policies did not include any
express requirement that the “publication” was “conducted or perpetrated by
the policyholder.” As such, Sony argues
that the trial court misread the insurance
policies and the underlying complaints.
New CGL Cybersecurity Exclusionary
Endorsements
In the wake of more frequent and severe data breaches, and some uncertainty
for insurers,5 the Insurance Services Office
(“ISO”) is introducing new data breach
exclusionary endorsements. One such
endorsement, captioned “Exclusion—
Access or Disclosure of Confidential or
Personal Information and Data-Related
Liability—Limited Bodily Injury Exception
Not Included,” adds the following exclusion (or one like it) to most standard CGL
policies under Coverage B:
This insurance does not apply to:
“Personal and advertising injury” arising out of any access
to or disclosure of any person’s
or organization’s confidential or
personal information, including
patents, trade secrets, processing methods, customer lists, financial information, credit card
information, health information
or any other type of nonpublic
information.

With the new
exclusionary language
likely to be found
in all standard CGL
policies, businesses
without a specialized
cybersecurity
insurance policy may
be left to handle data
breaches without
adequate insurance
protections.

This exclusion applies even if
damages are claimed for notification costs, credit monitoring
expenses, forensic expenses,
public relations expenses or
any other loss, cost or expense
incurred by you or others arising
out of any access to or disclosure
of any person’s or organization’s confidential or personal
information.6
Given this new exclusion, businesses
may have increased difficulty seeking
coverage under a standard CGL policy.
Cybersecurity Insurance Policies
The insurance industry, noting the
particular issues with coverage for data
breaches under the standard CGL policy,
has developed specific cybersecurity
insurance policies. In addition to other
provisions, these policies generally expressly provide liability coverage for
data breaches. These specialized policies
extend coverage beyond the costs of
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defending the insured to also include,
among other things, costs associated
with notifying customers of a potential
breach, forensic investigation, and credit
monitoring.
Conclusion
Even though the Sony data breach
decision caused quite a stir among coverage attorneys, its effect on coverage
for future data breaches may be limited.
With the new exclusionary language
likely to be found in all standard CGL
policies, businesses without a specialized cybersecurity insurance policy may
be left to handle data breaches without
adequate insurance protections. In the
end, the most direct beneficiary of the
Sony data breach decision may very
well be specialized cybersecurity insurers.
Endnotes
1. Index No. 651982/2011 (NY Supr Ct
Feb 21, 2014).
2. 2013 Cost of Data Breach Study:
Global Analysis, Ponemon Institute
LLC (May 2013).
3. See also the Heartbleed Bug incident.
4. (Transcript, pg. 42). The trial court
did not issue a written opinion. The
court memorialized its holding by
transcript filed on March 4, 2014.
5. See, e.g., Hartford Cas. Ins. Co. v.
Corcino & Assoc., 2013 WL 5687527,
at *2 (CD Cal Oct 7, 2013); see also
Retail Ventures, Inc. v. Nat’l Union
Fire Ins. Co. of Pittsburgh, 691 F3d
8210 (6th Cir 2012).
6. ISO Form CG 21 07 05 14 (2013). This
form has been approved for use in
Oregon by the Oregon Department
of Consumer and Business Services,
Insurance Division.
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Comparison of Complex Construction Case
Management in the Tri-County Area
Katie Smith, Henrie & Smith LLP

here is no sense denying it:
construction defect cases
are unique. The number
of parties involved, as well
as the tiered relationship
of those parties, sets these cases apart.
Washington, Multnomah, and Clackamas
Counties have seen a
large number of these
cases, and each county
has established procedures for case management. These procedures
enable the courts to
Katie Smith
better provide for the
parties’ judicial needs while at the same
time minimizing the impact on judicial
resources.

T

Referee Appointments (All Counties)
Regardless of the county, the parties
may move the Court for a complex case
designation and the appointment of a
Referee pursuant to ORCP 65. The parties
select the Referee and are responsible for
paying the Referee fees.
The Referee program was designed
to deal with complex litigation, particularly construction defect cases. The
appointed Referee is given authority to
manage discovery and case scheduling
and to rule on discovery motions and
motions to add new parties. The role
of the Referee in the case management
process has proven worthwhile. As discovery issues arise, the parties can quickly

make contact with the Referee (typically
by email) and have motions heard and
ruled upon. The Referee’s authority
does not usually extend to issues involving the parties’ substantive rights, and
motions for summary judgment are still
heard by the trial court.1 Though rarely
challenged, all decisions rendered by the
Referee may be reviewed by Presiding
Court upon request.
A significant benefit of the Referee
program is that trials can be set outside
the otherwise required 12-month window. Instead, it is acceptable to have
trial settings 15 and sometimes 18 months
after the initial case filing date. This extra
time is often critical in cases with numerous parties and complex issues.
The Referee program has proven
to be a valuable resource for both the
parties and courts. The Referee can act
as an intermediary between the parties
and the court to the extent issues arise
that require input from the court, and
the counties encourage the parties to
utilize the Referee program for the typical construction defect case.
Washington County
Washington County puts all construction defect cases on a separate track in
its civil department. To trigger the appropriate track, new cases should include
the “Construction Defect” label in the
case caption. A unique benefit to the
construction defect track in Washington

County is that the court will not send
UTCR 7.020 notices. Parties are expected
to timely appear or take action to default
non-appearing parties but will not be
bound by set timelines.
Initial Case Management Conference
Within 60 days of filing, an initial
case management conference (ICMC) is
scheduled. Parties may appear by phone
provided a call-in number is arranged for
multiple participants. At the ICMC, the
following dates are set:
1. Deadline to add additional
parties.
2. Date for hearing all dispositive motions. One hearing
date is set for all dispositive
motions (typically on a Friday
90 days before trial). Parties
can then work together to
set filing deadlines that allow
sufficient briefing time prior
to the hearing. The parties
are expected to provide the
Court with a binder containing bench copies of all
briefing a week before the
hearing. Parties can request
an earlier hearing for unique
circumstances, though generally those requests are
denied.
3. Deadline for filing pre-trial
motions. Pre-trial pleadings
include the trial memoranContinued on next page
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dum, jury instructions, motions in limine, and proposed
verdict form. The filings are
typically due two weeks before trial, always by 4:00 p.m.
on a Friday.
4. Trial date. Washington
County does not stack construction defect cases and
will ensure there are at least
two weeks between the start
of each case. Trials always
start on Tuesday and pre-trial
motions are heard the first
week of trial.
5. Potential Addition—Deadline to file bifurcation motions. Lately, Washington
County has seen a number of
cases involving subdivisions
with multiple homeowner/
plaintiffs. Those subdivision
cases have triggered motions
to bifurcate. A deadline for
filing bifurcation motions
may be added to the list of
dates set at the ICMC.
Motions for Summary Judgment
Though there is no published statements of consensus by the motion panel,
Washington County judges do strive for
consistency in their rulings regarding issues that are frequently raised. Further,
motions are often heard by a select few
judges.
Trial Judge
Washington County will appoint a
trial judge after the summary judgment
motions are complete and will notify the
parties of the assignment.
Multnomah County
Multnomah County has a standard
civil management process applicable to

all cases. Within 120 days after the case
is filed or two weeks after the first motion
is filed (whichever occurs first), the court
will send a notice to all parties setting an
initial case management conference. At
the ICMC, the case will be placed on one
of four tracks: regular course, complex,
expedited civil jury trial, or arbitration.
At that time a motion judge will be assigned and a trial readiness conference
(TRC) will be set. At the TRC, which must
occur within eight months of the case filing, a firm trial date will be set.
Often the parties bypass the above
procedure by filing a motion for complex
case designation and appointment of a
Referee. Once the motion is filed the parties arrange for a scheduling conference
with Presiding Court. At that conference
the complex case order and Referee appointment are entered and a motion
judge is assigned. The parties later
work with the Referee to select a trial
date along with other case management
dates. The Referee then prepares and
submits to the court an Initial Scheduling
Order. When the court accepts that Order, the selected trial date is calendared
and the Referee will notify the parties.
Motions for Summary Judgment
With a pre-assigned motion judge
there is no longer a requirement to file
a praecipe with the Calendaring Department. Instead, motion hearings are
scheduled directly with the clerk for the
pre-assigned motion judge.
Trial Judge
If a trial is expected to last five days
or longer, which is often the case with
construction defect cases, the parties
should send a letter to Presiding Court
45 days prior to trial, requesting preassignment of a trial judge and notifying
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the court of the anticipated length of
trial. This allows the court time to summon additional jurors.
Clackamas County
In Clackamas County, the parties can
again seek a complex case designation
and appointment of a Referee. Once a
Referee is appointed, the parties work
with the Referee to set all case management dates, including the trial date. The
Referee will then submit an Initial Case
Management Order to the court for approval.
Motions for Summary Judgment
Motion judges are not pre-assigned.
Once a motion is filed, the calendaring
department assigns a judge and hearing
date and sends notices to the parties.
Trial Judge
Clackamas County does not preassign trial judges. However, as in Multnomah County, it is recommended that
if a case is anticipated to last five days or
more, the parties notify Presiding Court
45 days in advance and request a trial
judge assignment.
Conclusion
These procedures adopted by Washington, Multnomah, and Clackamas
Counties have evolved over time and will
likely continue to do so. Though unique
in their own way, these procedures have
made the management of construction
cases more efficient to the benefit of the
court and the parties.
Endnotes
1. ORCP 65B(1),C(1), and E(3)(a) provide
greater authority to a referee in
limited circumstances. In practice,
construction defect referees do not
play that broader role.
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Electronic Resources for Oregon Attorneys
Megan Cook, Bullivant Houser Bailey PC

O

regon attorneys have a wide
range of legal resources at
their fingertips. This article
provides a description of
some of those resources
and where to find them. The following
websites contain links to many more
materials, so take time to explore!
1. Oregon Judicial Department
The Oregon Judicial Department
website (courts.oregon.gov) is the hub
for Oregon legal materials and resources.
It provides links to
circuit courts, the Oregon Law Library, the
Oregon State Bar, the
Oregon Revised StatMegan Cook
utes, court forms, court
opinions (Supreme Court and Court of
Appeals), court rules, and e-court information. There is also a link to the “Juror
Handbook”—a good read for any attorney headed into trial who would like a
refresher course on the jury’s knowledge
of courtroom procedure.
2. Oregon BarBooks
This is a fantastic, free, online library
of legal publications available on the
Oregon State Bar website under the “For
Lawyers” heading. Registration is free
and just requires a bar number.1 The
collection includes searchable publications including Oregon Civil Pleading and
Practice, Oregon Civil Litigation Manual,
Damages, Torts, Contract Law in Oregon,
legislation highlights, and Uniform Civil

Jury Instructions. Each of these publications is periodically updated and can be
downloaded in PDF format for access offline. Many publications include links to
forms in PDF and Word format including
a motion to dismiss, notice of deposition,
and motion to substitute defendant’s
personal representative. Frequent online training is available at no charge and
information on training sessions is listed
on the BarBooks webpage. This resource
is a true gem.
3. Materials Available on the Multnomah County Circuit Court Website
The Multnomah County Circuit Court
provides a wealth of information on its
website. Most materials can be found by
clicking the “General Information” tab,
and then the “Civil” tab. The following
is a discussion of some of these materials,
but it is worth taking time to explore the
court’s website for additional materials
pertinent to your practice.
A. Multnomah County Attorney
Reference Manual (2008)
This wonderful publication contains
tips for litigation in Multnomah County
and serves as a good primer for new
attorneys. The reference manual addresses topics such as court organization,
filing procedure, case management, civil
motions, venue, trial calendaring, and
judgment and post-judgment procedures. A copy should be on every Oregon
attorney’s desk. Since the manual was
released in 2008, some content is outdated, so the manual should be reviewed
together with recent court rules and the

court’s civil case management handouts.
Please note this manual should not be
cited as authority: it is simply a reference
tool for attorneys practicing in Multnomah County.
B. Civil Motion Panel Statement of
Consensus
The Civil Motion Panel Statement
of Consensus was published by judges
in Multnomah County 2 to address a
variety of topics such as medical exams,
depositions, occurrence witnesses, expert
witnesses, discovery of tax returns, fact
witnesses, motion practice, and pleading
punitive damages. Though it cannot be
cited as authority, the consensus statement can be referenced to inform a judge
of rulings in similar instances.
C. Recommended Practices for Civil
Jury Trials in Multnomah County
Circuit Court (2008)
Presiding court published this resource in 2008 to “identify practices for
civil jury trials likely to increase juror
comprehension and satisfaction and
improve trial efficiencies.” It includes recommended practices for preparing and
conducting a civil jury trial such as trial
scheduling, exhibits, the neutral statement of the case, deposition testimony
and objections, pre-trial conferences,
jury selection, and general trial practices.
D. Judge Websites
Each circuit court judge has a webpage with the judge’s contact information and preferences regarding submission of information via e-mail and
fax. Some judges provide additional
information under the “documents and
Continued on next page

14

The Verdict

TM

■

2014–Issue 3

FEATURES
ELECTRONIC RESOURCES
continued from page 14

resources” link of their webpage such as
preferred courtroom procedures. Your
judge will likely be very pleased if you
take the time to understand his or her
courtroom procedures and preferences
at the start of your case.
E. Court Rules and Fees
The Multnomah County Circuit Court
website includes links to the Supplemental Local Rules and Uniform Trial Court
Rules in searchable PDF format. The site
also has a “Court Rules Archives” with
copies of SLRs dating back to February
2008 and UTCRs dating back to August
2007. Detailed, current fee schedules for
the circuit court, appellate court, and tax
court are also provided. Most Oregon
circuit courts include a link to their local
rules as well.
4. Oregon Council on Court Procedures
The Oregon Council on Court
Procedures “is the Oregon public
body that is most directly involved in
creating, reviewing, and amending the Oregon Rules of Civil Procedure.” It maintains a website (found at
www.counciloncourtprocedures.org)
with links to the current Oregon Rules
on Civil Procedure and amendments, as
well as agendas, minutes, rule drafts,
and documents for the current biennium
and past bienniums dating back to 1977
(though more substantive information
begins in 1993). There is also a page dedicated to the legislative history of “each
rule that the Council has amended since
its inception (1979)” through 2011, with
updates coming soon.
5. Oregon Secretary of State
The Oregon Secretary of State
website includes links to legislative bill
tracings with “committee names, page
numbers from minutes, tape numbers
and other helpful research information

related to selected bills from 1981 to the
present.” It also maintains legislative
committee minutes and audio logs from
1991 to the present.
6. Oregon Law Commission
The Oregon Law Commission maintains a webpage within the Willamette
University College of Law website. The
site includes reports addressing various
legal topics such as statutory time limitations on product liability actions, conflicts
of laws, and inheritance tax.
7. Professional Liability Fund
The PLF maintains various “Practice
Aids and Forms” on its website, www.
osbplf.org, under the “Loss Prevention”
section. The practice aids are organized
by categories such as litigation, docketing and calendaring, engagement letters, client communication, retiring from
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law practice, and conflicts of interest.
Litigation practice aids include a sample
pleading index, civil litigation checklist
with tasks to complete during the life of
a case, overview of statutes of limitations,
issues for consideration in a personal
injury case, and “tips from the bench”
on topics like trial notebooks, opening
statements, use of depositions at trial,
and jury instructions.
These invaluable resources are just a
click away. Enjoy!
Endnotes
1. BarBooks is separate from Fastcase,
a free online legal research tool
available to Bar Members. It can be
accessed from the OSB website in the
same way.
2. Some other counties, such as Clackamas, have similar statements of consensus.
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Sunriver Convention 2014
▼

Conference attendees enjoying dinner

Convention Co-Chair John Bachofner

Panelists Judge Janice Wilson and Wally Sweek

16

Lloyd and Katie Bernstein

The Verdict

TM

■

2014–Issue 3

Convention Highlights
▼

Megge Van Valkenburg, Ron Clark, and Megan Cook

Convention Co-Chair Mary-Anne Rayburn

1st Place Low Gross - Tie Break 66
Carl Burnham
Jim Edmonds
Mike Lehner
Carl Rodrigues

1st Place Low Net - 47
Larry Brisbee
John Pollino
Bill Stockton
Steve Voorhees
Pam Welch
Reggie Brown and Ulanda Watkins-Brown

Prize Holes
Women’s KP on #4 - Molly Honore
Men’s KP on #8 - Jim Edmonds
Women’s KP on #13 - Kristen Stedman
Men’s KP on #16 - Jack Pessia
Men’s Long Drive on #2 - Peter Wilcox
Women’s Long Drive on #6 - Chris Kitchel
Women’s Long Drive on #10 - Chrys Martin
Men’s Long Drive on #17 - Jim Edmonds
Women’s KP Hole #7 - Pam Welch

Speakers Chad Colton and Dave Markowitz

Photos courtesy of Dan Lindahl, Bullivant Houser Bailey PC
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RECENT CASE NOTES

Recent Case Notes
Matthew J. Kalmanson, Hart Wagner LLP
Case Notes Editor

FOURTH AMENDMENT
CIVIL LIABILITY
Summary judgment for
police reversed on automated
license plate reader mistake
In Green v. City & County of San
Francisco, 2014 WL 1876273 (9th Cir May
12, 2014), a police car equipped with an
Automatic License Plate Reader (“ALPR”)
read plaintiff Green’s license plate incorrectly and mistakenly identified the car
as stolen. Officer Esparza radioed the
ALPR hit to dispatch. A different officer,
Sgt. Kim, made a “high-risk” stop of
Green without visually confirming the
license plate number against the ALPR
hit. The police removed Green from
the vehicle, directed her to kneel, and
handcuffed her at gunpoint. The police
searched Green and her car, and then Sgt.
Kim ran a check of Green’s license plate,
which confirmed the mistake. Green was
released without charge.
Green brought, inter alia, Fourth
Amendment claims for unlawful seizure
(arrest and unreasonable force), search,
and a Monell claim against the City. The
district court granted summary judgment
for the officers and City, and found Sgt.
Kim entitled to qualified immunity. The
Ninth Circuit reversed and remanded.
The court held that an unconfirmed
ALPR hit does not, alone, establish reasonable suspicion for an investigatory
detention. While law enforcement officers are entitled to rely on information
obtained from fellow law enforcement
officers if objectively reasonable, Esparza

did not advise Kim that he had visually
verified the ALPR hit, and Kim did not
visually verify it himself. Officers have
an ongoing duty to make appropriate inquiries regarding the facts if insufficient
details are relayed. The reasonableness
of the officers’ conduct therefore must
be decided by a jury.
The court held further that even
if reasonable suspicion for a Terry stop
was established, probable cause for an
arrest was not. Whether the detention
rose to the level of an arrest is a “highly
fact-specific inquiry” into reasonableness
given the specific circumstances. Reasonable suspicion alone does not justify
drawn police weapons, handcuffing, and
other restraints for Fourth Amendment
analysis. The number of officers present and the degree of the subject’s
cooperativeness are other factors to be
considered. Although drug crimes are
inherently dangerous (citing Washington
v. Lambert, 98 F3d 1181, 825 (9th Cir
1996)), stolen vehicles are not. Where
the suspect is cooperative and officers
outnumber suspects, handcuffs, kneeling, and pointed guns may constitute
excessive force.
The court also ruled that Sgt. Kim
was not entitled to qualified immunity
because whether any of Green’s constitutional rights were violated was a fact
question, and it was well established
that without reasonable suspicion, individuals may not be subjected to seizure
or arrest—in particular, “detention and
interrogation at gunpoint”—absent extraordinary circumstances. The court also
reversed on the Monell claim because
whether Green’s constitutional rights
were violated was a fact question for

the jury. J
— David Landrum, Senior Deputy City
Attorney, Portland City Attorney’s Office

DISCRETIONARY
IMMUNITY
Discretionary immunity
applies to employees who
implement the immune
policy choice, not only the
policy-maker
In Westfall v. State of Oregon, 355
Or 144 (April 10, 2014), plaintiff alleged
that the Dept. of Corrections unlawfully
extended his prison term by counting one
sentence consecutive to another sentence
imposed the same day. The State moved
for summary judgment based on discretionary immunity under the Oregon Tort
Claims Act, ORS 30.265(6)(c). The State
argued that DOC rules for calculating sentences by its Prison Term Analyst (“PTA”)
employees were dictated by an extensive
written policy, that the choices reflected
in that policy were protected by discretionary immunity, and that the PTAs had
no discretion in the policy’s application.
The trial court granted the motion; the
Court of Appeals reversed.
The Supreme Court held that where
a discretionary policy choice has been
made, the immunity follows the choice.
It protects officials who formulate the
policy as well as the employee who effectuates or implements the policy choice
in particular cases. An employee is not
immune only when the employee makes
a choice additional to that prescribed in
Continued on next page
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the policy. The Supreme Court clarified its
opinion in Lowrimore v. Dimmit, 310 Or
291 (1990), noting that where a government agency makes a policy choice that
does not fully resolve how a particular
case should be treated, leaving room for
an employee to make additional decisions
in applying the policy, those additional
decisions are not immune. But if the
employee properly applies the policy to
the facts, and has no choices to make,
then immunity applies.
In this instance, the PTA calculated
plaintiff prisoner’s sentence pursuant to
the DOC’s detailed written policy, which
made no provision for alternative decisions. The Supreme Court held that the
PTA therefore was immune. The Court
“reaffirm[ed] the ‘general principle that
employees who are following the explicit
orders of their superiors who have exercised discretionary authority in making
such decisions will not be answerable for
performing their duty.’”J
— David Landrum, Senior Deputy City
Attorney, Portland City Attorney’s Office

INVERSE
CONDEMNATION
Property Not Taken by
Sewage
In Dunn v. City of Milwaukie, 355 Or
339 (2014), the Supreme Court addressed
the intent element in a “taking” case
involving inverse condemnation.
Defendant City used a hydrocleaning
method to maintain sewer lines. For
reasons unknown, sewage backed up
into plaintiff’s house. Several months
later, plaintiff noticed damage and odors
Continued on next page
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in her house and, 10 months after the

the property owner’s protected inter-

of Appeals had misstated the test as

incident, filed a claim with defendant.

ests.” The power of eminent domain is

requiring the result to be “a” natural

The trial court dismissed the negligence

“affirmative in nature” and can only be

and ordinary consequence, rather than

claim, finding plaintiff did not provide a

exercised intentionally, not negligently.

“the” natural and ordinary conse-

timely tort claim notice. The City moved

In condemnation cases, intent is clear

quence. This changed the test to infer

for a directed verdict on the inverse

because the government initiates con-

intent when the government’s act was

condemnation claim at the close of

demnation proceedings. However, the

simply a “but for” cause of the invasion

plaintiff’s case, which the court denied,

government can also take property by

or damage.

and jury found for plaintiff. The Court

inverse condemnation, through actions

the test requires a consequence that

of Appeals affirmed.

that take property interests without

“is the natural one that will ordinarily

The primary issue before the Su-

Rather, the Court stated,

first initiating condemnation proceed-

flow, is the necessary or inevitable result

preme Court was whether the alleged

ings.

of undertaking a particular act, unless

“taking” was intentional. As provided

be shown.

In those cases, intent must also

some other force or event comes into

by Article I, section 18 of the Oregon

The Supreme Court noted that the

play to alter what will otherwise occur.”

Constitution, “private property shall

intent element can be satisfied by the

Applying the test to the facts, the

not be taken for public use . . . without

“natural and ordinary consequences

Court held plaintiff did not prove in-

just compensation.” Under Oregon case

test.” Under this test, intent may be

tent. The evidence at trial established

law, an intentional physical occupation

inferred “when the consequences of

that sewage backups were rare, and

or invasion of private property by the

governmental action are necessary,

not a certain or inevitable result of de-

government amounts to a taking if

inevitable, or substantially certain to

fendant’s hydrocleaning. Because the

there is “substantial interference with

result.” The Court held that the Court

Court of Appeals had not considered
plaintiff’s cross-appeal on the negligence claim, however, the case was re-

Some aspire to be super heroes
Our attorneys are OK with being
just plain super.
For 2014, we have 17 attorneys
named Oregon Super Lawyers,
including two Oregon Rising Stars,
one Top Ten, two Top 25 Female,
and six Top 50.
Pretty heroic numbers.

versed and remanded for consideration
of that claim.J
— Submitted by Timothy J. Heinson,
Heinson Law Firm

Summary
Judgment
Court Elevates Negligence
Claim, Drops Products
Liability Claim
In Two Two v. Fujitec, 355 Or 319
(2014), the Supreme Court reversed
a summary judgment in favor of defendant on a negligence claim, but

GevurtzMenashe.com

affirmed on a products liability claim.
Plaintiffs’ action arose from injuries
Continued on next page
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sustained in 2008 when an elevator

On the negligence claim, the Court

dropped unexpectedly and stopped

noted that ORCP 47E requires an af-

abruptly.

Defendant had performed

fidavit or declaration regarding expert

modernization and maintenance work

testimony to state only that the expert

on the elevator prior to December 31,

“has actually rendered an opinion or

2007.

Defendant filed a motion for

provided facts which, if revealed by

summary judgment on both claims.

affidavit or declaration would be a

Regarding the negligence claim, de-

sufficient basis for denying the mo-

fendant submitted an affidavit of an

tion for summary judgment.” In this

employee saying that: (1) the work

case, however, the affidavit was more

conformed to industry standards; (2)

specific than required and stated that

defendant was not in possession or

the expert would testify as to “service

control of the elevator after December

and maintenance.” The Court agreed

31, 2007; (3) elevators can drop through

with defendant’s argument that, when

no fault of anyone; and (4) defendant

some areas of testimony are enumer-

had properly inspected and maintained

ated, it can be assumed that the expert

the elevator before December 31,

will testify only regarding those areas.

2007. Regarding the products liability

The Court disagreed, however, that the

claim, defendant contended that it had

affidavit did not address causation. The

provided only services, which are not

Court held that a reasonable person

covered by the strict products liability

could understand the affidavit’s lan-

statute, ORS 30.920.

guage to mean that the expert would

Plaintiffs responded to defendant’s

opine on all issues necessary to defeat

negligence argument with an affidavit

the motion. The Court also held that

of counsel pursuant to ORCP 47E stating

a jury could infer from the evidence of

that plaintiffs had retained an expert

negligence and other facts in the record

who was prepared to testify that de-

that defendant’s negligence caused

fendant “was negligent in (its) service

plaintiffs’ injuries. It therefore reversed

and maintenance” of the elevator. On

the judgment against plaintiffs on the

the products liability claim, plaintiffs

negligence claim.

relied on defendant’s contract, arguing

On the products liability claim, the

that it showed evidence that defendant

Court discussed, but did not decide, the

had redesigned and manufactured the

unsettled issue of whether a defendant

elevator and had supplied and installed

who provided a dangerously defective

component parts. In reply, defendant

product in the course of providing a

contended that plaintiffs’ affidavit

service can be subjected to strict liabil-

was insufficient to defeat the motion

ity. In this case, there was no evidence

regarding negligence because it ad-

that defendant provided such products,

dressed only defendant’s service and

and summary judgment was properly

maintenance, not causation of plaintiffs’

entered on that claim.J

injuries. The trial court granted the mo-

— Submitted by Timothy J. Heinson,

tion on both claims.

Heinson Law Firm

Statute Of
Repose
The posting and filing of temporary certificate of occupancy, completion notice, and
opening of hotel alone does
not constitute “substantial
completion” for the statute of
repose under ORS 12.135
In PIH Beaverton v. Super One, Inc.,
355 Or 267 (April 24, 2014), the defendant general contractor and third-partydefendant subcontractors contracted
with VIP Motor Inns, Inc., to build a hotel.
Defendants began work in 1996. On
February 13, 1997 VIP posted a “notice
of completion” pursuant to ORS 87.045
and, at or about that time, obtained a
certificate of temporary occupancy. The
County issued a certificate of final occupancy on September 24, 1997. No “Certificate of Substantial Completion” from
the architect was presented at summary
judgment. Plaintiff purchased the hotel
in 2006 and afterwards allegedly discovered damage. On May 23, 2007, plaintiff
filed suit against defendant for claims of
negligence, nuisance, and trespass.
The statute of repose under ORS
12.135 bars construction claims that are
filed more than ten years after “substantial completion”; after a “completion
notice is posted and recorded”; or after
“abandonment.” “Substantial completion” is defined under the statute as
either the date on which a contractee
accepts in writing that the building can
be used or occupied for its intended
purpose, or the date of acceptance of
Continued on next page
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completed performance. Defendants
argued that the posting of a certificate
of occupancy constituted written acceptance. Defendant also argued, as the
trial court had agreed, that even if there
was no written acceptance, the hotel had
been accepted as substantially complete
when the hotel opened for business
because it was sufficiently complete for
its intended purpose. Plaintiff argued
that the statute requires a more formal
written acceptance and that the contract
was not substantially complete because
plaintiff presented evidence that there
were some additional construction activities (a storm drainage system) completed
after the hotel opened.
After reviewing dictionary definitions and the legislative history of ORS
12.135, the Supreme Court held that the
posting of a notice of completion and the
filing of a temporary certificate of occupancy alone does not constitute “written
acceptance.” The Court also held that in
the absence of written acceptance, construction must be “fully complete.” The
Court affirmed the ruling of the Court of
Appeals that the property was not “fully
complete” and remanded for trial.J
— Submitted by Bradley J. Krupicka,
Preg O’Donnell & Gillett PLLC

The posting of temporary
notice of occupancy, church
holding dedication ceremony
and first service, and general
contractor issuing a one-year
warranty did not establish
date of substantial completion for statute of repose
under ORS 12.135

The general contractor argued that the

In Sunset Presbyterian Church v.
Brockamp & Jaeger, Inc., 355 Or 286 (April
24, 2014), the plaintiff church signed a
standard American Institute of Architects
(“AIA”) contract with defendant general
contractor to build a new church. Defendant contracted with trade subcontractors to build the church, including
defendant Anderson Roofing Company
(“subcontractor”). Construction began
in 1998. On February 14, 1999, plaintiff
held its first church service and on March
14, 1999 held a dedication ceremony. In
May 1999, general contractor issued a
one-year warranty.
Plaintiff allegedly discovered water
damage in 2009 and filed a complaint
for tort damages on March 16, 2009. Defendants moved for summary judgment.

The trial court granted defendants’ mo-

claims were filed after ten years of “substantial completion” allowed under the
contract. The subcontractor argued that
plaintiff’s claims were barred as after 10
years of “substantial completion” under
ORS 12.135. They both argued that
“substantial completion” occurred after
the church began using the building for
its intended purpose and held a dedication ceremony and first service, as well as
when the one-year warranty was issued.
tions but the Court of Appeals reversed.
The Supreme Court began its analysis
by noting that, under Rice v. Rabb, 354
Or 721, 725 (2014) “[g]enerally for purposes of the statute of limitations, tort
claims accrue when the plaintiff knows
or should know than an injury has occurred.” The Court then held that for
purposes of the AIA contract, “substantial
completion” occurs after the posting of
an architect’s “Certificate of Substantial
Completion,” and there was no evidence
of one in this case. On the statutory argument, the Court relied on PIH Beaverton v.
Super One, Inc., et al., 355 Or 267 (2014),
and held that under ORS 12.135 substantial completion occurs upon written acceptance of the construction or when the
construction is fully complete.” Because
(1) there was no written acceptance; (2)
plaintiff presented evidence that the
construction continued after March 14; (3)
neither the architect or owner considered
the work complete; and (4) the County did
not issue a certificate of final occupancy
until May 28, 1999, the Court held the
trial court erred in granting summary
judgment under ORS 12.135. J
— Submitted by Bradley J. Krupicka,
Preg O’Donnell & Gillett PLLC
Continued on next page
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VENUE
Court defines regular, sustained business activity for
purpose of venue
In Kohring v. Ballard, 355 Or 297
(2014), the Supreme Court held that the
trial court erred when it failed to grant the
defendants’ motion to change venue because “purposeful availment”—a personal
jurisdiction concept—has no bearing on
the question of venue under ORS 14.080.
A patient filed a medical malpractice suit in Multnomah County against
a surgeon and medical clinic after hip
replacement surgery. Defendant moved
to change venue because the medical
clinic was located in Clackamas County,
the surgery occurred there, and the
surgeon resided there. Plaintiff argued
defendants conducted regular, sustained
business activity in Multnomah County
because: (1) 2.5% of the clinic’s patients
lived in Multnomah County, (2) the clinic’s
web address was “pdxortho.com,” (3)
marketing materials described the clinic
as “just outside Portland,” (4) the clinic’s
physicians met with attorneys in Portland,
(5) clinic employees had attended over
100 educational seminars in Multnomah
County, (6) the clinic advertised in a newspaper and telephone book circulated in
Multnomah County, (7) the clinic referred
some of its patients to other clinics in
Multnomah County, and (8) the clinic
sent chocolates and provided lunches to
another Multnomah County clinic. The
trial court denied the motion.
The Supreme Court reversed. After
analyzing the meaning of ORS 14.080(2)’s
statement that, for venue purposes, a
corporation “resides” where it conducts

“regular, sustained business activity,” the
Supreme Court held that the legislature
intended courts to evaluate “the qualitative nature of the business activity and
the frequency with which it occurs.” The
activity must be “normal and ordinary in
the light of the nature of the particular
commercial or industrial enterprise. It
must be something more than incidental
to the ordinary operation of the enterprise. In terms of its frequency, the activity
must occur often enough to be sustained;
it is not sufficient if the activity is only
infrequent and occasional.”
The Supreme Court noted “the purpose of venue statutes has always been to
ensure fairness to defendants by preventing them from being haled into court in
counties where they have little or no connection.” The Court further observed that
the legislature had rejected wording that
would have defined corporate residence
in terms of any place that the corporation does business. Instead, it adopted
wording that was intended “to raise the
threshold” and exclude activities that
amount to doing only “some business” on
an “irregular basis” where the corporation
or limited partnership had “virtually no
contacts” other than “occasional business
transactions.”
In ultimately deciding whether venue
was proper in Multnomah County, the Supreme Court noted that while the current
federal definition of venue equates venue
and personal jurisdiction, ORS 14.080 does
not. The Court went on to conclude that
none of the eight pieces of evidence relied
upon by the patient, either individually or
collectively, established that venue was
proper in Multnomah County.J
— Submitted by Nicholas E. Wheeler,
Cosgrave Verger Kester LLP

ATTORNEY-CLIENT
PRIVILEGE
“Breach of duty” exception to
attorney-client privilege narrowly construed, and communications otherwise protected
in discovery
In Longo v. Premo, SC S061072 (May
30, 2014), the Supreme Court issued a writ
of mandamus requiring the issuance of a
protective order to prevent disclosure of
attorney-client privileged communications.
Christian Longo was convicted of
aggravated murder following the widely
publicized 2001 deaths of his wife and
children. In a post-conviction case where
Longo argued inadequate and ineffective appointed appellate counsel, the
Oregon State Penitentiary superintendent
(“State”) sought documents relating to
Longo’s underlying capital murder case.
Longo, in response to a motion to compel,
sought a protective order for materials
in his appellate counsel’s file based on
attorney-client privilege. Oregon law
provides that there “is no privilege” for
“a communication relevant to an issue of
breach of duty by the lawyer to the client
. . . . ” OEC 503(4)(c). Longo agreed to
produce privileged materials to the State
for its defense against the post-conviction
case, but sought a protective order preventing the State from disclosing those
privileged communications to third parties, including prosecutors who could be
involved in any subsequent retrial of his
criminal conviction. There was no work
product argument raised.
In denying the protective order,
Continued on next page
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the trial court held that under the OEC
503(4)(c) “breach of duty” exception: (1)
the State was not restricted from disclosing the information to third parties, but
(2) communications fitting the 503(4)(c)
exception in the present post-conviction
case would again become privileged in
subsequent proceedings, without need
for a protective order, so that any third
party who received the information
could not use it later.
The Supreme Court interpreted OEC
503 to limit the breach of duty exception
to the particular proceeding in which
the breach of duty is alleged, rejecting
the State’s interpretation that the text
stating “there is no privilege” erases the
privilege based on the communication’s
content rather than the proceeding.
Instead, the exception should be narrowly construed to avoid unnecessarily
disclosing client confidences.
The Supreme Court agreed the
lower court was required to prevent
disclosures unless reasonably necessary
to serve the limited purposes of the
breach of duty exception. That is, there
could be no disclosure to third parties
not involved in the breach of duty defense or to anyone after completion of
the post-conviction proceeding, but the
Court left open the possibility that it
may be necessary to disclose information
to third parties in order to defend the
breach of duty allegations.
As a potentially important caveat,
the decision was rendered in response
to a discovery dispute, and the Court
specifically expressed no opinion on
whether such a communication would
be deemed privileged after admitted
into evidence.
— Submitted by Christie Totten,
Davis Wright Tremaine LLP
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Oregon law does not
recognize a fiduciary
exception to attorney-client
privilege
In Crimson Trace Corp. v. Davis Wright
Tremaine LLP, 355 Or 478 (2014), the
Supreme Court held that the trial court
erred when it compelled production of
attorney-client-privileged materials under
a “fiduciary exception,” because no such
exception exists in Oregon.
During discovery in a malpractice
action, plaintiff sought communications
between its former attorneys and their
law firm’s in-house counsel that occurred
during the representation pertaining to
possible conflicts of interest. The trial
court compelled the law firm to produce
the communications. The law firm sought
a writ of mandamus, which the Supreme
Court granted.
The Supreme Court explained that
the attorney-client privilege applies to
confidential communications between
a client and his or her lawyer, made for
the purpose of facilitating the rendition of professional legal services. The
communications between the lawyers
and their law-firm’s in-house counsel
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met those statutory conditions, and thus
were protected. The Court rejected the
plaintiff’s argument that there is an additional requirement (i.e., that the parties
have a “reasonable expectation” of an
attorney-client relationship), because that
requirement is not in the statute.
Turning to the “fiduciary exception,”
the Supreme Court held that the exception did not exist in Oregon. Unlike federal court, which relies on a common law
of privilege, Oregon’s exceptions to the
attorney-client privilege are now statutorily based. OEC 504(4) lists only five exceptions to the attorney-client privilege,
none of which is a “fiduciary exception.”
The large number of exceptions listed, the
lack of a statement that the list is nonexclusive, and OEC 504(4)’s similar wording
to OEC 505(2) and (3)—also finite lists of
exceptions to other privileges—all support the interpretation that OEC 504(4)
contains an exclusive list of exceptions
to the privilege. As such, the Court held
there is no fiduciary exception in Oregon,
and vacated the trial court’s order to the
extent that it compelled production of
privileged communications.J
— Submitted by Robert O’Halloran,
Jr., Multnomah County Circuit Court

PETITIONS FOR REVIEW

Petitions For Review
Matthew J. Kalmanson, Hart Wagner LLP
Case Notes Editor

The following is a brief summary of cases for which petitions for review have been granted by the Oregon Supreme
Court. These cases have been selected for their possible significance to OADC members; however, this summary is
not intended to be an exhaustive listing of the matters that are currently pending before the court. For a complete
itemization of the petitions and other cases, the reader is directed to the court’s Advance Sheet publication.

The “Same Nine” Rule
n

agreements between spouses, irrespective of whether those
provisions are equitable. Also before the court are issues
related to discovery rights of a party after signing a marital
settlement agreement.

Amber Kennedy v. Kelsey C. Wheeler (S061836), 258 Or
App 343 (2013). Argument scheduled for September 16,
2014.

The jury in this negligence action found for plaintiff and
awarded economic and non-economic damages. When the
court polled the jury, it learned that only the same eight jurors
agreed on economic and noneconomic damages, but it rejected
the defense’s objection and accepted the verdict. The Court of
Appeals held that the court erred in receiving the jury’s verdict.
On review, the issues include whether the Court of Appeals
erred in holding that the court’s jury instruction on the samenine rule was the law of the case, and based on that instruction,
at least the same nine jurors were required to agree on each
answer in the verdict form, including the amounts of economic
and noneconomic damages.

Administrative Law/Water Rights
n

The Court granted the City of Cottage Grove’s petition
for review after the Court of Appeals reversed and remanded
a final order of the Water Resources Department granting
the City an extension of time to perfect its water rights under
a permit first issued in 1977. On review are issues relating
to mootness and the interpretation of ORS 537.230, which
governs extensions of time to complete construction under a
permit or perfect a water right.

Marital Dissolution
n

Waterwatch of Oregon, Inc. v. Water Resources Department (S062036), 259 Or App 717 (2013). Argument scheduled for November 3, 2014.

Construction/Indemnification/Damages

In the matter of the marriage of Patricia Pollock and William Lawrence Pollock (S062000), 259 Or App 230 (2013).
Argument scheduled for September 16, 2014.

n

In this marital dissolution proceeding, the Court of Appeals held that the trial court erred in interpreting the terms
of a marital settlement agreement between the parties, but
remanded for a determination of whether the settlement
agreement represented a just and proper division of the parties’ divisible property under ORS 107.105(l)(f).
On review, the issues include whether ORS 107.104(l)(a)
authorizes a trial court to enforce provisions of mediated

Montara Owners Association v. La None Development, LLC
(S062120), 259 Or App 657 (2013)). Argument scheduled
for November 6, 2014.

Third-party defendant was granted review of a Court of
Appeals decision that reversed and remanded, in part, a judgment in favor of third-party plaintiff. On review, the issues
include:
•

What is the effect of a provision in a construction
contract that requires a subcontractor to indemnify
Continued on next page
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PETITIONS FOR REVIEW
Petitions for review

continued from page 25

Insurance

the general contractor against a claim for any injury or
damage, including injury or damage caused in part by
the general contractor?
•

n

In a construction-defect case, which party has the burden
of proof on whether the cost of repair would result in
“economic waste”?

•

The issues raised by third-party plaintiff in its contingent
request for review are:

•

What is the proper measure of damages in a breach of
contract case involving economic losses?

•

Are attorney fees incurred in connection with defending
claims of a third party recoverable if they are incurred
in the same litigation as the claims brought by the first
party?

The Oregon Supreme Court accepted the following certified questions from the United States Court of Appeals for the
Ninth Circuit:

Indemnity
n

Wesley James Garrett v. New Hampshire Insurance Company (S062199) (certified questions accepted from the
United States Court of Appeals for the Ninth Circuit, Case
No. 12-35310). Argument not scheduled.

Eclectic Investment LLC v. Richard Patterson (S062247), 261
Or App 357 (2014). Argument scheduled for November 6,
2014.

•

“Do the exclusions of liabilities in ORS 742.454 apply
to insurance policies issued to comply with the FRL
[Oregon’s financial responsibility law] when the insured
under the policy is a permissive user?”

•

“If the answer to question one is ‘yes,’ is it permissible
under ORS 742.454 for an insurer to exclude coverage
for a permissive user pursuant to the fellow-employee
exclusion [in the policies]?”

OADC

In this construction case, Jackson County sought indemnity
for its litigation costs from a contractor, after a plaintiff sued the
County for negligently approving the contractor’s substandard
excavation work. After a bench trial, the trial court denied the
indemnity claim and the Court of Appeals affirmed. On review,
the issues concern the appropriate standard for reviewing an
indemnity claim.

Fall
Seminar

Constitutionality of Tort Caps.
n

November 5, 2014
Hilton Portland
Portland, Oregon

Lori Horton v. Oregon Health Science University, (S061992)
(direct review from order of Circuit Court). Argument scheduled for November 6, 2014.

A jury awarded plaintiff approximately $12 million in a
medical malpractice action against OHSU and an OHSU employee. The trial court held that application of the $3 million
cap in the OTCA to the award against the individual violated
the Oregon Constitution. Pursuant to ORS 30.274, defendant
appealed directly to the Supreme Court because the question
presented involved the constitutionality of Oregon Tort Claims
Act damages limitations imposed by ORS 30.271. The questions
on review include whether the OTCA limits are unconstitutional
under the “Remedy Clause” of Article I, section 10; the right to
jury trial of Article I, section 17; and the prohibition on a court
reexamining facts found by a jury, of Article VII (Amended),
section 3 of the Oregon Constitution.
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Mark your calendars to attend the OADC Fall Seminar on
Wednesday, November 5th! The seminar will be filled with
great speakers on a variety of topics and valuable CLE credits.
Fall Seminar Registration: Information is available at

www.oadc.com
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Association News
OADC Past
Presidents
Michael (Sam) Sandmire..........2013
Greg Lusby................................2012
Jeanne Loftis.............................2011
Drake Hood..............................2010
Julie Elkins................................2009
Bill Sime....................................2008
Chris Kitchel..............................2007
Robert Barton...........................2006
Hon. Mark Clarke.....................2005
Martha Hodgkinson.................2004
James Edmonds........................2003
Stephen Rickles.........................2002
Steven Blackhurst.....................2001
Jonathan Hoffman...................2000
Chrys Martin.............................1999
Thomas H. Tongue...................1998
Paul Fortino..............................1997
Larry A. Brisbee........................1996
Frank E. Lagesen.......................1995
Robert E. Maloney, Jr...............1994
Keith J. Bauer...........................1993
Michael C. McClinton...............1992
Ronald E. Bailey........................1991
John H. Holmes.........................1990
John Hart..................................1989
Carl Burnham, Jr.......................1988
James H. Gidley .......................1987
Ralph C. Spooner......................1986
G. Marts Acker..........................1985
James L. Knoll...........................1984
Walter H. Sweek.......................1983
James F. Spiekerman................1982
Hon. Malcolm F. Marsh............1981
Austin W. Crowe, Jr..................1980
Richard E. Bodyfelt...................1979
Robert T. Mautz........................1978
Douglas G. Houser....................1977
Hon. Rodney W. Miller.............1976
David C. Landis.........................1975
William V. Deatherage.............1974
Frederic D. Canning..................1973
Wayne Hilliard..........................1972
Roland (Jerry) F. Banks.............1971
Jarvis B. Black............................1970
Thomas E. Cooney....................1969
James B. O’Hanlon...................1968
Hon. Robert Paul Jones............1967

New Members
OADC welcomes the following new and
returning members to the association:
Mario Conte
Hershner Hunter LLP

Alice Newlin
Martin Bischoff

Todd Johnston
Hershner Hunter LLP

Jessica Osborne
Gordon & Rees LLP

Elizabeth McIntyre
Law Lyman

Stephen Raab
Gordon & Polscer LLC

Anne Milligan
Gordon & Rees LLP

Daniel Simon
Portland City Attorney’s Office

Calendar
October 2, 2014
Trial Practice Group Meeting
and CLE
Taming the Reptile: Strategies for
Responding to Plaintiff’s Reptile Tactics
Portland, OR

October 16, 2014
Professional Liability Group
Meeting and CLE
The Affordable Care Act’s Effect on Claims
for Past and Future Medical Expenses
Portland, OR

November 5, 2014
Fall Seminar
Portland, OR

June 18-20, 2015
2015 Annual Convention
Sunriver Resort, OR

All programs are subject to change — Register at www.oadc.com
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legislative update

Legislative Update
As Weather Heats Up, Elections Activity Cools Off
By Drew Hagedorn, Tonkon Torp LLP
Summer brought a slower period as elected officials, challengers, and new candidates turned their attention to the
general elections in November. Party leadership and individual
candidates were raising money and carrying out light campaign
activities in July and August. Polling will not start until after
Labor Day, meaning detailed survey research is still unavailable.
Although new names and faces will certainly appear in Salem
starting in 2015, the Oregon political landscape is unlikely to
undergo any major shift in the balance of power.
Many political observers in Oregon believe Governor John
Kitzhaber is likely to remain in office for a historic fourth
term. The Republicans have not won a governor’s race
in over three decades. Their candidate, Central Point
Republican Dennis Richardson, trails Gov. Kitzhaber significantly in campaign funds. Political insiders believe it
will be difficult for Richardson to overcome the financial
and voter registration deficits he faces.
The Oregon Senate may see several incumbents lose
seats, but it is unlikely that Democrats will lose the majority in 2014. Democrats hold a 16 to 14 advantage and are
targeting new seats in Washington, East Multnomah, and
Clackamas counties, and the mid-Willamette Valley. Political observers believe the Democrats’ best opportunity to
pick up an additional seat is in the Corvallis-Albany area,
where Democrats hold a 9.5 percent voter registration
advantage and Rep. Sara Gelser faces recently appointed
incumbent Betsy Close. The Republicans are hoping to
keep the current deficit from growing and are looking to
pick up Sen. Alan Bates’ seat in Southern Oregon, where
he faces challenger Dave Dotterer. Dotterer lost to Sen.
Bates by just a few hundred votes in 2010, and this race
may be the Senate Republicans’ best chance to maintain
14 seats.
In the House of Representatives, more than a quarter
of the current members are vacating their seats, meaning
many new candidates. Still, the breakdown between Democrats and Republicans is unlikely to change significantly.
Democrats currently enjoy a 34 to 26 majority, two votes
shy of a supermajority. Washington County features races
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for two seats vacated by Democrats where House Republicans
could pick up one or both. Still, it is too early to speculate as to
the final breakdown as Democrats are looking to take an open
seat back from the Republicans in Bend and are challenging
Rep. Mark Johnson in Hood River.
In sum, candidates continued to knock on doors, attend
events, and raise money throughout the summer, but activity
was relatively quiet. While seismic political change is unlikely,
the fall will bring better data, more clarity, and heightened
activity.

VivianSolomon

Contract Attorney

30 Years of Legal Experience
❖ Legal Research
❖ Summary Judgment
and Trial Pleadings
❖ Discovery and
Depositions
❖ Detailed Analysis
and Evaluation
❖ Case Load Organization
❖ Case Preparation

VivianSolomon.com
Vivian@VivianSolomon.com
503 244-8799

■

2014–Issue 3

The VerdictTM
Editors
EDITOR IN CHIEF
Jeanne Loftis
Bullivant Houser Bailey PC
888 SW 5th Ave., #300
Portland, OR 97204
503/499-4601
jeanne.loftis@buIIivant.com
ASSOCIATE EDITOR
Stephen Deatherage
Bullivant Houser Bailey PC
888 SW 5th Ave., #300
Portland, OR 97204
503/499-4514
stephen.deatherage@bullivant.com

The Oregon Association of Defense Counsel
State Political Action Committee (PAC)
The Voice of the Civil Defense Lawyer
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Your
contribution to
the Oregon Association
of Defense Counsel State PAC will
support OADC’s efforts in legislative
activities and government affairs.
The Oregon Association of Defense
Counsel has a comprehensive
government affairs program,
which includes providing effective
legislative advocacy in Salem.

We need your help and support to
continue this important work. All
donations to the OADC State PAC
go to directly support our efforts
to protect the interests of the Civil
Defense Lawyer.

To make a contribution please contact the OADC
office to receive a donation form at 503.253.0527 or
800.461.6687 or info@oadc.com
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